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YOU AND THE LAW

Concussion Litigation
and the Return-to-School Plan
Richard Bomgardner
Concussions and traumatic brain injuries (TBIs) in sports are
common themes of discussion among coaches, parents, and students. The spotlight on these injuries has broadened awareness levels within different populations. In 2017, an estimated 2.5 million
high school students reported having at least one sports- or physical activity–related concussion and an estimated 1 million students
reported having two or more (DePadilla, Miller, Jones, Peterson, &
Breiding, 2018). While those numbers are concerning, many concussions are unfortunately not reported (Delaney, Lamfookan,
Bloom, Al-Kashmiri, & Correa, 2014; Llewellyn, Burdette, Joyner,
& Buckley, 2014; McCrea, Hammeke, Olsen, Leo, & Guskiewicz,
2004; Rivara et al., 2014). However, the effects of a concussion or
TBI can have a negative effect on the student’s learning potential.
The complexity of concussion management strategies on and off
the field is being challenged by society with concussion litigation. A
brief Internet search on Google revealed multiple states, California,
Illinois, Iowa, Michigan, Mississippi, Oregon, Pennsylvania, North
Carolina, South Carolina, and Texas, have experienced high school
concussion lawsuits. Football, ice hockey, lacrosse, field hockey, and
cheerleading were common activities for litigation. While there are
state laws and legalized medical standards of care specific to concussion management and return-to-play (RTP), there appears to be
little to no regulated education or medical standards for returning a
post-concussion student back into the classroom.
Richard Bomgardner is an assistant professor and chair, Department of Human Performance
Studies, Wichita State University. Please send author correspondence to rich.bomgardner@
wichita.edu

1384

The National Conference of State Legislatures reported within
the United States in 2017, less than 10 states have laws requiring
return-to-learn (RTL) protocols for students with TBIs. More important, only two states require RTL protocols to be evidence-based
as well as provide education for school personnel. Therefore, the
majority of states have no legislation to help guide high schools on
RTL education programs or protocols. The Concussion in Sport
Group (CISG) participating in the 5th International Conference on
Concussion in Sport in 2016 recommended an education program
be part of the school’s RTL plan (McCrory et al., 2017). The CISG,
which is comprised of some of the leading concussion experts in
the world, stated in their new consensus statements, schools should
have within their RTS plan, education that includes concussion “prevention and management for teachers, staff, students, and parents”
(McCrory et al., 2017, p. 844). Additionally, the CISG noted that
appropriate academic accommodations and support for students
recovering from concussions should be part of the education and
RTS plan. To further support this area, Zirkel and Brown in 2015
published a legal perspective on K–12 schools and concussions that
identified that RTS plans should be designed to provide academic
accommodations, support student recovery, and lessen symptom effect on learning. The importance for school personnel to participate
in evidence-based concussion education or training programs is apparent. Concussion litigation has mainly centered on management
protocols from athletic participation; however, with the mounting
literature on RTL and RTS, it could be only a matter of time before
litigation is pursued due to decreased academic performance relating to limited accommodations, inadequate RTS plans, and/or educators not understanding their role in academically supporting the
post-concussion student.
Decreases in academic performance, problems with readjusting
to the classroom, and reoccurring or worsening symptoms in school
are some of the difficulties post-concussion students face when returning to the learning environment (Arbogast et al., 2013; Baker
et al., 2015; Brown et al., 2015; Carson et al., 2014; Darling et al.,
2014; Eisenberg, Meehan, & Mannix, 2014). Cognitive issues relating to difficulty concentrating, focusing, and memory can plague the
recovery process. Students experiencing greater levels of cognitive
activity in school have reported longer periods of symptom recovery
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(Brown et al., 2014; Ransom et al., 2015). Students also encountering challenges with difficulty remembering are 1.8 times more likely
to have school-related problems (Baker et al., 2015). Ransom et al.
(2015) further identified post-concussion students in high school
had more weaknesses in learning skills (e.g., note taking, studying,
and completing homework). Different subjects can further complicate the recovery process such as mathematics, science (biology
and chemistry), reading, language arts (English), and social studies appear to be the most challenging for post-concussion students
(Ransom et al., 2015). In addition to cognitive difficulties, vision
insufficiencies are becoming a concern when post-concussion students return to school. Students suffering from post-concussion vision problems are 2.5 times more likely to have academic problems
(Baker et al., 2015). Double vision, blurred vision, and eye tracking have been reported to increase significantly after a concussion
(Master et al., 2015). Concussion symptoms produced beyond 10
days and 30 days demonstrated significant relationships to vision issues and difficulty concentrating (Swanson et al., 2017). Literature
surrounding post-concussion academic, cognitive, and vision difficulties provides a robust argument for schools to have an RTS plan
with an education program for school personnel.
It would seem imperative for schools to educate their teachers,
coaches, and staff on appropriate accommodations, RTS management strategies, and levels of communication. Exploring discrepancies in classroom management protocols, deficient accommodations, and a general lack of communication within the school could
be a framework for potential litigation. The CISG’s recommendation that schools have within their RTS plan a concussion education
program for teachers, staff, students, and parents would provide a
foundation to reduce litigation areas. Education programs or training for school personnel is critical for the RTS process, as the role
of increasing concussion knowledge cannot be underestimated. In
fact, education support for school personnel has been identified in
various literature (Dettmer, Ettel, Glang, & McAvoy, 2014; Dreer,
Crowley, Cash, O’Neill, & Cox, 2017; Halstead et al., 2013; Lyons
et al., 2017; McAvoy, Eagan-Johnson, & Halstead, 2018; McCrory
et al., 2017; Sady, Vaughan, & Gioia, 2011). Concussion prevention,
classroom management strategies, academic accommodations, student supports, and areas to limit symptom production are all formal
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topics in education programs (McCrory et al., 2017; Zirkel & Brown,
2015).
Professional development activities would provide further opportunities to review the RTS plan, discuss successful academic
interventions, and facilitate efficient lines of communication so
that school personnel can foster a positive learning environment.
However, teachers have limitations in concussion knowledge
and training (Dreer et al., 2017; Heyer, Weber, Rose, Perkins, &
Schmittauer, 2015). While coaches have annual concussion training,
it is not always required for educators in the classroom. In fact, high
school principals who have participated in concussion training are
not all likely to support concussion training for non-coaching teachers (Heyer et al., 2015). Gaps within the school environment have
exposed unmet needs for post-concussion students such as a lack
of school policy, academic accommodation barriers, and inconsistencies in communication channels (Lyons et al., 2017). Deficiencies
in communication have been reported, which provides concerns
in effective RTS management (Dreer et al., 2017; Lyons et al., 2017;
Romm et al., 2018). Also, a lack of continued professional development has been shown to contribute to poor outcomes for the postconcussion student (Dettmer et al., 2014).
Schools should be prepared to accommodate the post-concussion
student upon RTS. The development of a Concussion Management
Team (CMT) within the school has been recommended to facilitate
the RTL plan (Centers for Disease Control and Prevention, 2017;
Gioia, Glang, Hooper, & Brown, 2016; Halstead et al., 2013; LumbaBrown et al., 2018; Nationwide Children’s Hospital, 2012; Rocky
Mountain Youth Sports Medicine Institute, 2011). The CMT involves
a representative from the family/student (e.g., parent, guardian, and/
or student), medical personnel (e.g., physician, school nurse), and
school academic member (e.g., teacher, administrator), as well as
school physical activity member (e.g., physical education teacher, athletic trainer), if necessary (Centers for Disease Control and
Prevention, 2017; Gioia et al., 2016; Halstead et al., 2013; Nationwide
Children’s Hospital, 2012; Rocky Mountain Youth Sports Medicine
Institute, 2011). The CMT plays an important part in establishing
effective lines of communication, assigning a liaison person or case
manager for communication between the parents, teachers, and stuBomgardner
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dents. The liaison should be familiar with academic benchmarks or
Common Core standards to enable teachers to make proper academic accommodation for the student. Lumba-Brown et al. (2018)
recommended the CMT counsel the student and family on gradually increasing the academic duration and intensity as tolerated.
Furthermore, the CMT helps develop a learning plan for the student
in school to gradually increase workload upon RTS.
Litigation from concussions or TBIs sustained during participation in sports has become a focal point in various athletic levels
ranging from youth to professional sports. Although no litigation
thus far has stemmed from reduction of post-concussion academic
performance due to inefficient school supports, the case could be
made if schools do not have a structured and effective RTS plan.
Recommendations by the CISG and in the literature on education
for school personnel provide a basis for demonstrating concussion
knowledge limitations in schools. Furthermore, literature showing
post-concussion academic challenges in specific content areas, cognitive deficiencies, and vision problems points to important topics
in which concussion education would greatly benefit school personnel and the concussed student. Direct lines of communication, effective RTS policies, and sufficient academic accommodations also
strengthen those school supports enhancing the learning environment. Establishing a CMT to facilitate the RTS plan that monitors
and tracks student progress, provides interventions, and outlines accommodations will bolster the school’s RTS plan for reintegrating
the student into the classroom. As new research continues to drive
effective policies and strategies in RTS, it is even more critical that
schools establish evidence-based RTS policies and education programs to guard against possible concussion litigation.
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